The Royal College of Psychiatrists
CPD ONLINE

CPD Online take-home notes

Human rights and the Human Rights Act 1998 - implications
for psychiatrists

by Dr Martin Curtice and Dr Richard Symonds

Article 3 of the Human Rights Act 1998 - the right to freedom from torture,
inhuman and degrading treatment

Capacity: Patients with and without capacity remain under the protection of Article 3.
Current jurisprudence suggests that capacity is not crucial when making decisions that
may engage Article 3 as long as medical necessity is convincingly demonstrated.

Degrading treatment: Treatment in which the object is to humiliate and/or debase the
patient, which could adversely affect their personality. Treatment that arouses feelings of
fear, anguish, inferiority and/or that shows lack of respect for or diminishes the patient’s
dignity may be considered degrading.

Inhuman treatment: Treatment could be construed as inhuman if it causes intense
physical or mental suffering in the patient.

Level of suffering: Inhuman or degrading treatment must go beyond that inevitable
element of suffering or humiliation connected with a given form of legitimate treatment
such as force-feeding or electroconvulsive therapy.

Margin of appreciation: Domestic states have different accepted clinical practices and
standards; the margin of appreciation is accepted as being very wide to reflect this.
Consequently, clinical decisions that are proportional, therapeutically necessary and in
keeping with accepted clinical practice are very unlikely to be outside this margin.

Medical care: Authorities are obliged to provide adequate and requisite medical care. A
delay in providing care may engage Article 3. Good documentation in medical notes is
vital both clinically and legally.

Proportionality: Clinical intervention needs to balance the severity of the effect of the
intervention with the severity of the presenting clinical problem, i.e. be a proportionate
response to a clinical scenario.

Threshold of severity to engage Article 3: Ill-treatment must attain a minimum level

of severity; assessment of this minimum is relative. All circumstances of the case need to

be considered.

Therapeutic necessity: A treatment or intervention that is convincingly shown to be a

therapeutic or medical necessity in general will not be regarded as inhuman or

degrading.

Areas in clinical practice that may fall foul of Article 3

¢ Not considering all aspects and circumstances of the case e.g. age, disability, physical
frailty or illness, or vulnerable personality, and the nature, duration and route of
administration of treatment.

¢ Not adequately demonstrating therapeutic or medical necessity.
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e Not adequately documenting therapeutic management plans e.g. absence or lack of
documentation, illegible writing.

e Providing inadequate or substandard treatment.

e Not providing treatment or interventions quickly enough.

e Excessive restraint or force disproportionate to the risk being posed.
e Not considering capacity to consent to treatment.

e Using treatment intentionally to humiliate or debase a patient.

Article 8 of the Human Rights Act 1998 - the right to respect for private and
family life, home and correspondence

Main aim of Article 8: To protect the individual against arbitrary interference by the
public authorities, while striking a fair balance between the interests of the individual and
the interest of the community as a whole.

Article 8 engagement: The Court will first assess whether 8(1) applies; if it does, the
Article will be engaged and the 8(2) components will be analysed to assess whether it
has been violated.

Article 8(2) violations: An interference will be a violation unless it is:
1) in accordance with the law
2) necessary in a democratic society
3) in pursuit of one of the specified objectives.

The onus is on the state to establish that these criteria are met.

Article 8 specified objectives: National security, public safety, the economic well-
being of the country, prevention of disorder or crime, protection of health or morals, and
protection of the rights and freedoms of others. These exceptions will be interpreted
narrowly.

Margin of appreciation: Domestic states have different accepted clinical practices and
standards, and the margin of appreciation is accepted as being very wide to reflect this.
Therefore clinical decisions that are proportional, therapeutically necessary and in
keeping with accepted clinical practice are very unlikely to be outside this margin.

Proportionality: Clinical intervention needs to balance the severity of the effect of the
intervention with the severity of the presenting clinical problem i.e. to be a proportionate
response to a clinical scenario.

‘Proportionality’ test

1) What is the ‘interest’ which is relied upon?

2) Does the interest correspond to a pressing social need?

3) Is the interference proportionate to the interest?

4) Are the reasons given by the authorities relevant and sufficient?

Private life: Covers the right to develop one’s own personality and to create
relationships with others. It contains both positive and negative aspects:

e Positive obligations: The state has an obligation to provide for an effective respect

for private life.
¢ Negative obligations: The state should refrain from interference in a private life.
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‘In accordance with the law’ test

1) There must be a specific legal rule or regime which authorises the interference e.g.
the MHA 1983.

2) The citizen must have adequate access to the law in question

3) The law must be formulated with sufficient precision to enable the citizen to foresee
the circumstances in which the law would or might be applied.

‘Necessary in a democratic society’ test
1) The interference must correspond to a pressing social need
2) The interference must be proportionate to the legitimate aim pursued.

Reflection questions

(1.21) [Scenario: a detained elderly male patient with chronic paranoid schizophrenia
and early cognitive impairment developed significant behavioural problems.] What
possible treatment options and management strategies can you think of for this scenario?
(1.23) Having reviewed the treatment options, which would be your preferred option in
this case?

(1.31) [Scenario: a female patient is detained under section 3 with a manic relapse of
her chronic bipolar disorder.]. Whilst considering the principle of proportionality for this
scenario, what possible treatment options and management strategies can you think of?
(1.33) [List of possible treatment strategies] Are there other possibilities you considered
that were not on this list?

(2.14) [Scenario: A 63-year-old man suffering from chronic schizophrenia is detained in a
medium secure hospital under section 37/41.] Which areas might fall foul of Article 3 in
this scenario?

(3.10) How many of these varied uses of Article 8 apply to cases you have dealt with in
your clinical practice? Can you think of others?

(3.22) Can you think of scenarios from your clinical practice that may include competing
Article 8 rights? How might you deal with or address such scenarios?
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